
















































































































































































































































































































































































































































































































































































































































mon Law Library, Clerk and Lindsell on Torts, 22ed., 2018 ; Cristian Witting,
Street on Torts, 15th ed., 2018 ; Simon Deakin and Zoe Adams, Markesinis
and Deakin’s Tort Law, 8th ed., 2019を参照した。以下ではそれぞれ，「Clerk
and Lindsell 2018」「Street on torts 2018」「Markesinis 2019」と略記する。
（27） Markesinis 2019, at 568. 実際に求償を請求するのは，使用者の保険会
社となるとのことである（ibid.）。
（28） アメリカ法においても，使用者から被用者に対する求償が求められる






が説明されている（Peter Cane et al., The Law of Torts in Australia, 5th ed.,
2012, 78990.）。実際上，被用者が故意の不法行為を行わない限りは，使
用者の求償権が行使されることは稀であると指摘されている（ibid.）。
（30） Markesinis 2019, at 568.
論
説




























（31） Clerk and Lindsell 2018, at 660.
（32） Markesinis 2019, Street on torts 2018, at 611.






































































（36） Street on Torts 2018, at 611.


































（40）［2016］AC 677, at［40］. see, Street on Torts 2018, at 612.
（41） Markesinis 2019, at 568.
（42） Markesinis 2019, at 568.













































































（46） Clerk and Lindsell 2018, at 1304.
（47）［1999］2 AC 455.
（48）［1999］2 AC 455, at 506.
論
説































（49） Clerk and Lindsell 2018, at 1304.
（50） Markesinis 2019, at 5369.
（51） Markesinis 2019, at 539.































































（54） Markesinis 2019, at 5301. わが国における過失相殺に相当する。
論
説


































2019, at 534., n. 33.）。
（57） Reid v Rush and Tompkins Group plc.［1990］1 WLR 212. see, Markesinis
2019, at 534.
（58） Markesinis 2019, at 534.




































































































（63） see, Markesinis 2019, at 534.
（64）［1964］AC 294.





























































































































































（69） Markesinis 2019, at 5413.
論
説













































































































































































法と政治 71巻 3号 （2020年 11月） 75（1267）
Can Employees Claim Indemnity to Employers?
The Difference Between Vicarious Liability
and Employer’s Liability
Kunihiro ONISHI
Victims who have suffered damages due to the act of the employee can
claim damages to the employer, and this aspect is regarded as the vicarious
liability as per the Japanese Civil Law Section 715. Hence, the employer
who compensates the damage to the victim can claim the employee for in-
demnity. However, if the employee compensates the victim for damages, is
it possible for the employee to demand indemnity from the employer? This
aspect is therefore the problem of Gyakukyusyo（reverse indemnity）.
The Supreme Court of Japan has recently passed a judgement to grant
indemnity to an employee who has compensated for the victim’s damages
（hereinafter referred to as R v. Fukuyama transporting Co., Ltd.）. However,
this judgment is difficult to position from the viewpoint of the conventional
doctorial theories.
But, what does the English law states regarding the abovementioned
situation?
As per the English law, as in the Japanese law, a victim who has suffered
damages due to an act of the employee can claim damages to the employer ;
this aspect is regarded as the vicarious liability. In addition, the employer
who compensates the damage to the victim can claim the employee for in-
demnity.
However, if the employee compensates for the damages to the victim,
then can the employee claim for a reimbursement from the employer?
In this regard, there is no particular discussion in the English law.
The English law comprises the ‘employer’s liability’ that suggests that an
employee who suffers damage due to the act of the employer can claim




































76（1268） 法と政治 71巻 3号 （2020年 11月）
Thus, the Gyakukyusyo（reverse indemnity）recently approved by the Su-
preme Court of Japan（R v. Fukuyama transporting Co., Ltd.）should be
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